ORDINANCE NO. 650
CITY OF DAYTON, OREGON

AN ORDINANCE GRANTING FRONTIER COMMUNICATIONS NORTHWEST LLC, d/b/a
ZIPLY FIBER, A NONEXCLUSIVE FRANCHISE FOR THE PROVISION OF TELECOMMUNI-
CATIONS SERVICES WITHIN THE CITY OF DAYTON, AND DECLARING AN EMERGENCY

WHEREAS, the City has jurisdiction and exercises regulatory management over all public rights of way
within the City under authority of the City charter and state law and as set forth in the Dayton Municipal
Code under Chapter 6.11; and

WHEREAS, GTE Northwest Incorporated, a Washington corporation, previously provided
telecommunications services within the City of Dayton and was granted a franchise by Ordinance 517; and

WHEREAS, the franchise granted to GTE Northwest Incorporated by Ordinance No. 517 expired in 2015;
and

WHEREAS, GTE Northwest Incorporated transferred its telecommunications services to Frontier
Communications Corporation who sold its northwest assets to Frontier Communications Northwest LLC
d/b/a Ziply Fiber (hereinafter “Grantee”)on May 1, 2020 and Grantee wishes to continue providing
telecommunication services in the City; and

WHEREAS, it is in the best interest of the City and its citizens to promote the offering of competitive

telecommunications services, subject to the City's lawful authority to regulate the use of its rights of way;
and

WHEREAS, because the current franchise expired and this Ordinance is needed to maintain consistent and

seamless franchise authority for Grantee's operation within the City's rights of way, an emergency exists and

this ordinance should take effect on September 8, 2020.

NOW, THEREFORE, THE CITY OF DAYTON ORDAINS AS FOLLOWS:

Section 1. The Franchise with Frontier Communications Northwest LLC, d/b/a Ziply Fiber, and as set
forth in the attached Exhibit A, is adopted.

Section 2. Ordinance No. 517 and Ordinance No. 649 is repealed in its entirety.

Section 3. An emergency is declared and this ordinance is effective after its adoption.

Ordinance adopted by the City Council of the City of Dayton this 8th day of September 2020.

Ma)};af:’ City of Dax:;gn
Elizabeth Wytoski

Patty Ringnalda












forfeiture and revocation of the franchise will not occur until the City complies with the
requirements for revocation of the franchise set out in DMC 6.11.7.

11.2. Notwithstanding the above, failure or default or violation by Franchisce shall not constitute
grounds for the forfeiture of this franchise if due materially, substantially and reasonably to an act
of God, fire, flood, storm or other element or casualty, theft, war, disaster, strike, lock-out, boycott,
prevailing war or war preparation, or bona fide legal proceedings, beyond the control of
Franchisee, or matter unrelated to the Franchisee’s use of the public right-of-way.

11.3. All remedies under this Agreement, including revocation of the Franchise, are cumulative
and not exclusive, and the recovery or enforcement by one available remedy is not a bar to recovery
or enforcement by any other such remedy. The City reserves the right to enforce the penal
provisions of any ordinance or resolution and to avail itself of any and all remedies available at
law or in equity. Failure to enforce shall not be construed as a waiver of a breach of any term,
condition or obligation imposed upon Franchisee by or pursuant to this Agreement. A specific
waiver of a particular breach of any term, condition or obligation imposed upon Franchisee by or
pursuant to this Agreement shall not be a waiver of any other, or subsequent or future breach of
the same or of any other term, condition or obligation, or a waiver of the term, condition or
obligation itself.

11.4. The right is hereby preserved to the City to adopt, in addition to the reservations contained
herein and existing applicable ordinances, such additional regulations as it shall find necessary for
the regulation of the public right-of-way, provided that such regulations, by ordinance or
otherwise, shall be reasonable and not in conflict with the rights herein granted. Franchisee shall,
at all times during the life of this Agreement, be subject to all lawful exercise of the police power
by the City, and to such reasonable regulations as the City may hereafter by resolution or ordinance
provide. The City hereby reserves the right to exercise, with regard to this franchise, all authority
now or hereafter granted to the City by State statute or City charter, except where such authority
may be modified or superseded by the Constitution of the State of Oregon or the Constitution of
the United States.

11.5. In the event of a suit, action, arbitration, or other proceeding of any nature whatsoever is
instituted to enforce any provision of this Agreement, each Party is responsible for its own costs
for attorneys, paralegals, accountants, and other experts fees and all other fees, costs, and expenses
actually incurred and reasonably necessary in connection therewith, as allowed by Oregon law and
as determined by the judge or arbitrator at trial or arbitration, as the case may be, or on any appeal
or review, in addition to all other amounts provided by law. This provision shall cover costs and
attorneys’ fees related to or with respect to proceedings in Federal Bankruptcy Courts, including
those related to issues unique to bankruptcy law.

12, ASSIGNMENT

All rights and privileges granted and duties imposed by this Agreement upon Franchisee
shall extend to and be binding upon Franchisee’s successors, legal representatives and assigns, in
accordance with the procedures in Chapter 6.11 of the DMC. Franchisee shall notify the City of
any sale or transfer of its telecommunications facilities or majority control of its plant or system,

at least sixty (60) days before any such sale or transfer occurs. No assignment shall be recognized
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for purposes of this Agreement until the assignee has obtained and filed with the City the
performance bond and insurance certificate required by Paragraph 9 of this Agreement, and has
agreed to the terms and conditions of this Agreement.

13. NOTICE

Unless specifically provided otherwise herein, all notices shall be mailed, postage prepaid,
to the following addresses or to such other addresses as Franchisee or the City may designate in
writing:

If to Franchisee:

If to City: City of Dayton
Attention: City Manager
416 Ferry Street
Dayton, OR 97114

14. GOVERNING LAW

The law of the State of Oregon governs the validity of this Agreement, and its
interpretation, performance and enforcement. Any action or suit to enforce or construe any
provision of this Agreement by any party shall be brought in the Circuit Court of the State of
Oregon for Yamhill County, or the United States District Court for the District of Oregon.

15. EFFECTIVE DATE

The effective date of this franchise is the _Z day of A//]/ )’éé/?/[}:;c 2020.

CITY OF DAYTON FRONTIER COMMUNICATIONS
. NORTHWEST LLC d/b/a ZIPLY FIBER
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